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PROCEEDI NGS

THE CLERK: FireC ean, LLC v. Ceorge Fennell, et al.
Cvil Action No. 1:16cv293.

THE COURT: Al right. GOkay. Everybody note their
appearance for us. Thank you.

M5. HARRIS: Good norning, Your Honor. Stacey Rose
Harris for plaintiff, Fired ean.

THE COURT: Ckay.

MR D MJRO Ben DiMuro for plaintiff, Fired ean.

MS. NEI GHBORS: Hel en Nei ghbors on behal f of Steel
Shi el d Technol ogi es.

THE COURT: Ckay. Thank you.

| just warn you that I'm-- there's another matter
that | have on ny docket that they had a case in front of Judge
Lee. Wen they are finished and cone down here, I'mgoing to
take a break. 1'mnot going to make themsit through all of
this, to be honest with you, to go through. So |I may, assuni ng
t hey get down here before we're done, just take a brief pause
in our case and in these notions to deal with that issue.

|"mgoing to take up the notion for reconsideration
first. Okay. Wll, you know, there was sone indication in
your papers that you thought you didn't have a full and fair
opportunity to argue whether this is a trade secret or not.
Let me know what you believe you have that woul d support an

argunent that the fornula itself, the specific formula is not a
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trade secret.

MS. NEI GHBORS: Your Honor, we were | ooking at the
case of -- it was nmentioned in ny previous brief, that
i ndicates that sonething that is before the U S. Patent and
Trademark O fice, that is not a trade secret.

THE COURT: Ckay. And --

M5. NEI GHBORS: And our position -- yes, sir.

THE COURT: Their fornula, you have all the
information that is in the USPTO, and the USPTO says that
anything that falls wthin that patent has to be a blend of at
| east three different oils, right?

MS. NEI GHBCRS: Yes, sir.

THE COURT: It doesn't say -- and they have vari ous
different clains.

M5. NEIGHBORS: Yes, sir.

THE COURT: The first is that the three have to be at
| east 25 percent, and then there's another variation of 50 and
75 and up to 100, and, you know, it has to be this type of oil
that type of oil

Hel p nme understand why you think the specific
formula, that is, what the oils are, what the conposition --
what types of oils and the percentages of those oils, is not a
trade secret based on the patent application.

M5. NEI GHBORS: We believe that based on the

information that they provided as part of the trade secret --
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trade secret -- as part of the patent application would refl ect
that certain ones or certain of the oils have been disclosed to
the Patent and Trademark O fice. |'mtalking about canola oil
| "' mtal ki ng about canol a-soybean oil blends. That information
is contained wthin.

Qur position is that by disclosing that information
to the Patent and Trademark Office and that those itens are,
are part of this product, that --

THE COURT: Are possible conponents of a patentable
article. And, you know, there are a lot of different, you
know, they could be selling six, seven, ten, many different
variations. They could all fall within the clains of this
patent. They list at |east eight or nine different types of
oils --

M5. NEIGHBORS: Yes, sir.

THE COURT: -- as potential oils.

They |ist various different percentages of those
oils, and they say one has to be a high sonmething or another
oil, or one should be a high this or that, but the idea that
there are -- there's a, various dependent clains that follow an
i ndependent claim --

MS. NEI GHBCORS: Yes, sir.

THE COURT: -- so, |like, one is the independent
claim and then you' ve got, you know, the ones that depend on

that, you know, | don't understand how you can argue that the
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patent itself precludes there being a trade secret as to a
specific formula that may be contained within a broad paraneter
of a patent.

M5. NEI GHBORS: Specifically what we were referring
tois there's the case that does say that if it's a patented
item then it is not a trade secret, and it cannot be a trade
secret, because the purpose of the patent itself is to give
t hem exclusive rights for -- to the product for a certain
period of tinme to use and to have exclusive rights to that
product .

That's what we're relying on because once you get --
the patent is what gives you -- or takes you out of the realm
of a trade secret is because you've been granted a patent for
t he excl usive use of those particular itens.

THE COURT: All right.

M5. NEI GHBORS: Nobody can do anything with that
formula until your tine has expired unless certain other
factors occur, but ultimately, that's where it ends up is they
get exclusive rights to use that fornmula and that formulation
of the product --

THE COURT: Well, it's not that fornula. |It's that
concept. | nean --

MS. NEI GHBORS: Ckay.

THE COURT: ~-- the, the difference that -- and

think this is a significant one -- is the patent has given them
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certain rights to have, and if soneone did a blend of two oils,
they wouldn't fall within the terns of that patent, and then
they could go out and sell as nmuch as they wanted and not be
covered under that patent.

If it's three or nore, then they very well may be
covered under the terns of the patent, but if they bl ended two
types of, you know, a canola oil and a, whatever other kind of
oil, sunflower oil together and they sold that, then, you know,
it wouldn't be covered by the patent.

The problem-- and |I'mjust having a conceptua
problem-- is that there are many, many different variations of
a fornmula that could fall within the coverage of the patent.

MS. NEI GHBCRS: Yes, sir.

THE COURT: And the nere fact that there is a patent
| don't think precludes one fromsaying, |'ve got a very
special formula even though it falls under the coverage of the
patent, and | have not disclosed it to anybody else. | nean,

t hi nk everything else, you know, falls into place, that it's
been kept, you know, only two people in the world know it and,
you know, they haven't disclosed it to anybody el se, and, you
know, those kinds of protections for trade secret exist, but I,
| don't know -- | still don't really understand how you can say
that these specific fornula -- and if it's a nachine, that is,
you know, this machine is covered by that patent and it, you

know, it has specific specifications as to what it is, you
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know, you're right, you know, you can take a nachine, you can,
you know, re-engineer it, you can do those kinds of things, but
it is a, a known machine, but the blends, the conponents of the
bl ends, given that there are many, many different variations,

it still could be covered by the patent, | think, can be
protected as a trade secret.

M5. NEI GHBORS: Qur position is that when you have a
patent, you're patenting the fact that you' re bl ending
products. If John Q Public -- part of the patent process
before you put a product out on the market that you want to get
a patent on is you' ve got to be able to go in and see and say,
okay, |I've got this, and this is sonething that |'ve put
together and I'mgoing to put out on the nmarket, Product A |
get a patent on it, or I'mgoing through the patent process to
get a patent on that.

The product itself and the argunent in this case is
this product hasn't changed. The fornulation of this product
hasn't changed, but the bottomline is there's no way to tel
what that product is because what they're patenting is, is the
product. It's a blend of oils.

Well, if I come up as --

THE COURT: It's at |least three or nore oils.

MS. NEI GHBORS: At |least three or nore oils, but if |
conme up as John Q Public and I've invented Product B, Product

Bis a blend of three or nore oils, there's no way for ne to
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8
tell if they're allowed to keep the trade secret status that ny
three oils and what |'mpatenting or trying to patent nyself is
pat ent abl e - -

THE COURT: Well --

MS. NEI GHBORS: -- because they've gotten the
spect rum

They' ve nanmed pretty nuch --

THE COURT: The Patent O fice has granted themthe
right to practice three or nore blends of at |east 25 percent
going forward for those purposes, for bikes and guns and
what ever else that's recited in the patent application, for the
life of the patent.

If the patent expires, let's say, in 30 years from
now and soneone by chance -- and the odds of this would, |
suspect would be very high -- would cone up with the exact sane
bl end that they have after the patent has expired and they use
t he same percentages and the sane anpunt and the sanme nunber of
oils and they came up with it on their own, they could sell it.
There woul d be no, you know, there's no patent protection to
keep themfromselling that. They didn't steal this trade
secret.

They haven't gotten any other protection other than
we're keeping it secret, so, you know, you could do that, but
t he odds of, you know, which of the -- which oils, how many,

and the anounts, you know, | still see is protectable as a

Annel i ese J. Thonson OCR- USDC/ EDVA (703)299- 8595




Case 1:16-cv-00293-TSE-JFA Document 239 Filed 11/09/16 Page 9 of 85 PagelD# 3305

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

trade secret.

M5. NEI GHBORS: Ckay, understood. And at the 30-year
mar k or whenever the patent expires, | agree with you
whol eheartedly. |f sonmeone el se conmes up and engi neers a
product that's the sanme as the one that was patented and the
patent's expired for, yes, they coul d.

W're talking what is the tine frane in between, and
that is our understanding of the patent law is supposed to give
you exclusive rights to it so that if anybody else tries to,
to -- does cone up with a product, blended three oils in those
per cent ages - -

THE COURT: See, that doesn't make any sense, and
"1l tell you why.

MS. NEI GHBORS: Ckay.

THE COURT: | have a product that is ny own blend of
somet hi ng, okay? | never told anybody about it. | have a
patent that covers many different kinds of products, but | have
this special one that | know about. It's covered by the
pat ent .

You're saying that if | get a patent, then I don't
have the right to protect that special blend any |onger than
what the Patent O fice says.

M5. NEI GHBORS: The question is you're saying that
the patent -- I'mtrying to make sure that | understand

correctly --
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10

THE COURT: Right.

M5. NEI GHBORS: You're saying that that patent that
you' ve obt ai ned covers that special blend.

THE COURT: Covers that plus many nore bl ends.

MS. NEI GHBORS: Many nor e.

THE COURT: Right.

M5. NEI GHBORS: The problemis | as a public or
sonmebody that has -- | cone up with the sanme formula that you
came up wth.

THE COURT: Ckay.

M5. NEIGBORS: I, | engineered it all on ny own. |
didn't have -- | didn't have any inside information on it.

THE COURT: Right.

M5. NEIGHBORS: I, | conme up with that patent. You
can preclude nme fromusing -- not the patent but the formula,
you can preclude nme based on that patent from using that.

| have no way of knowi ng that you've already got the
corner on the market for that for whatever the | ength of, of
the patent is.

THE COURT: Sure. You've got notice of the patent.

M5. NEI GHBORS: The patent says --

THE COURT: If it's covered -- if it's covered by the
patent and there are three -- if there are three or nore
variations of oils and your product is three or nore variations

of oils and neets the other requirenents of the patent, you
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11
know, you're deened to have notice because it's out there, the
patent is known to the public and published, and you should
know that you shouldn't be trying to market that kind of a
product, and if you do, you would be subject to patent
i nfringement claim

MS. NEI GHBORS: Understood. | just -- understood.

THE COURT: Al right. Well, having given you
opportunity to nake the argunment on the trade secret, |I'm
reaffirmng nmy earlier ruling that | don't think in this case
that a -- that the issued patent would require any inventor to
t hen disclose the specific formula for anything that is
included in the patent.

M5. NEI GHBORS:  Ckay.

THE COURT: And, you know, if they licensed it to
soneone el se to use, so say they licensed it to, you know,
Frogd ue (sic) or whatever and they cane up with their own
formula, you know, it doesn't necessarily nean that that
Frogd ue woul d have to disclose their forrmula. They' re just
getting the right to use a patent, and that woul d have been,
you know, using three blends of oils together and so-and-so.

So | don't -- you know, | don't believe -- well, "1l
reconsider but reaffirmmy earlier ruling that the specific
formula in this case is a trade secret.

Al right. Now, your -- and | think we've taken care

of the clarification that we know that --

Annel i ese J. Thonson OCR- USDC/ EDVA (703)299- 8595




Case 1:16-cv-00293-TSE-JFA Document 239 Filed 11/09/16 Page 12 of 85 PagelD# 3308

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

MS. NEI GHBORS:  Yes.

THE COURT: ~-- the local rule provides that unless
there's another tinme period for responding, it's 11 days from
the day the order gets entered.

| understand your argunent for reconsideration to be
based on the fact that you believe that the correspondence with
the FBI shows that there have been changes in the formula. |Is
that --

M5. NEIGHBORS: Yes, sir.

THE COURT: Ckay. You've seen their opposition --

M5. NEIGHBORS: Yes, sir.

THE COURT: -- that says, you know -- and this isn't
just counsel representing. This is the, M. Sugg sayi ng under
oath that there haven't been changes. |If | was required to
disclose a fornmula, there would only be one forrmula. It's been
t he sanme percentage of oils and things |ike that.

So hel p me understand now t hat you have seen that,
how t he basis for your notion for reconsideration based on
t here being nore than one fornula stands up

M5. NEI GHBORS: Ckay. Couple of things. Let's talk
first about M. Sugg' s declaration.

THE COURT: Ckay.

M5. NEIGHBORS: He says that -- in his declaration,
he tal ks about making up fornulas, experinental blends that are

supposed to replace FireCean. W're supposed to -- we're
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13
trying to build a better nousetrap. |'ve got a product. [|'m
putting out sanple bottles of product that is supposed to
replace FireClean. That in and of itself indicates that, those
formul ation i ssues goi ng on.

The other thing that | would |ike to point out is at
the | ast hearing, the representation was nade is, oh, they put
an additive into the product in 2015, COctober -- Septenber-

Cct ober 2015. They added an additive to the product.

That's a change to the fornmula. That's not the sane
formula that was out on the market in 2012 up through that
Sept enber -- Septenber-Cctober tine frame, because they've
added sonmething to that fornula. The affidavit says, well, if
we made any changes, we'd tout it, probably tout it as new and
i nproved.

Well, they did change the formula. They put another
additive in, and they said nothing to the public. So there is
a change to this formula. The formnmula has been changed.

The other thing that we were | ooking at is docunents
t hat have been provided to us --

THE COURT: Well --

M5. NEIGHBORS: I'msorry, |I'mlooking at ny notes.
There's no change to the labeling. There's no change to the,
to the bottle.

He tal ks about the fact that there's -- he talks

about the fact that -- he tal ks about bl ends, bl ends sanpl es,
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14
plural. Then he tal ks about sanple blend, singular. So which
isit? Is it plural, there are nmultiple blends out there that
he's working with? Those are formulas and formnul ati ons of a
pr oduct .

| understand his position that, oh, well, it's not
based on for FireCean, and that's what | think he's trying to
inmply and infer to the Court. Qur position is but you're
saying you're trying to i nprove on your product that's already
on the market.

THE COURT: Well, okay. So what does that have to do
wWth anything in this lawsuit, that one is trying to inprove on
the product that is currently available in the nmarketpl ace
woul d be the fornmula that your guy got and tested? Wat -- you
know, people are always trying to build a better nousetrap,

i nprove their products, see if they can't do certain things.

MS. NEI GHBORS: | under st and.

THE COURT: That, you know, if it hasn't been sold in
the marketplace, if it hasn't been availed to anyone who's, you
know, bl ogging about this stuff, if it, you know, isn't the
formula that your client tested, then I don't know what
rel evance it has to the |lawsuit.

M5. NEI GHBORS: There's two things going on

THE COURT: Ckay.

M5. NEIGHBORS: One of themis the fact that there is

an adm ssion already that there have been changes to the
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f or mul a.

THE COURT: Then --

M5. NEIGHBORS: And tell nme that, you know, you nake
the representation in your affidavit that if | have to give a
formula, I"'monly going to give one fornmula. Well, right now
as it stands, the formula from 2012 up through whenever they
made that change is not the same formula, so actually, it would
be two fornul as, because the first fornmula woul d have to give
us all the ingredients for the first iteration. The second one
woul d have to include the newer additive that they had just
pl aced in the fornul a.

THE COURT: \What difference does he -- the issue in
this case -- and it's really not that difficult,

Ms. Neighbors -- is they have sworn and it is clear that their
products contains at least three oils in the sane anount from
t he begi nning to now, okay?

MS. NEI GHBCRS: Yes, sir.

THE COURT: And the affidavit is clear, it says, you
know, that 99 percent of the -- since the inception of -- since
the inception of FireCean's sale of its products, the
sel ection of the oil, so that is, which oils are used, for 99
percent of the product and the proportions in which they appear
in the product have renai ned the sane.

The problemin your case, and it's a problemthat

we' ve tal ked about many, many tines, is the fact that there are
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16
three different types of oils blended together to formtheir
product, there is no doubt that isn't Crisco Vegetable O I.

MS. NEI GHBORS: Yes, sir.

THE COURT: And, you know, no matter what additive
there may be, no matter what those oils are, because there are
three different types of oils, and they're put together in a
product, and that isn't Crisco Vegetable G, right?

MS. NEI GHBORS: Your Honor, that is one of several
clains that we are defending. W are defending Crisco. W're
defending Crisco oils. W're defending Crisco oil. W're
def endi ng Wesson. W're defending PAM Those are all
al l egations that are made.

Crisco has a blend that includes canola, soybean, and
another. 1've put it in our brief.

THE COURT: Right.

MS. NEIGHBORS: So --

THE COURT: But, you know - -

M5. NEI GHBORS: W are not --

THE COURT: -- the product that your guy has sitting
up here showi ng off on his YouTube is Crisco Vegetable G|, and
when he tal ks about Frogd ue, he tal ks about canola oil. Wen
he tal ks about this product, he tal ks about Crisco oil.

He -- you know, the idea that, you know, he's only
tal ki ng about sone sort of type oil wthout sone product nane

is difficult to, to fathomwhen he's Frogd ue, Frog sonet hing,
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he just tal ked about a generic type of oil, and when he
conpares that to this product, he tal ks about Crisco.

M5. NEIGHBORS: GCkay. First of all, in the
denonstration video, there is no oil bottle. The only bottle
that's in the denonstration video is the FireCl ean bottle and
t he Weapon Shield bottle. Those are the only two.

In the denonstration video, the reference is to
Wesson and PAM not to Crisco.

Next, when the reference is made to FroglLube, it's
not to canola oil. FrogLube is absolutely not canola oil
FrogLube i s soybean oil

THE COURT: Al right, sorry. Maybe --

M5. NEI GHBORS: And he, he -- open parens, soybean
oil, close parens.

When he's -- so the question becones and what we have
to prove, one of the things we have to prove is Crisco
Vegetable G|, but it's not the only thing we have to prove.

We al so have to prove the other Criscos that are in there, the
Wesson that's in there.

Wesson al so has a blend that's nore than one oil. He
ref erences Wesson. He doesn't specifically say "Wsson
Vegetable G 1"; he says "Wsson." So they' ve got bl ends that
i ncl ude soybean, canol a, and sonet hing el se.

So what |'msaying is the vegetable oil-soybean oi

conparison is one of the --
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THE COURT: But Wesson is only soybean and canol a
oil, according to Exhibit 12 to your --

M5. NEI GHBORS: Yes, sir.

THE COURT: So clearly, that isn't going to be here
because they've got three oils, right? So, you know, it's not
going to be that because that's only two, and they have at
| east three.

M5. NEIGHBORS: Crisco blend is three.

THE COURT: All right. So Crisco blend is three.
None of the Wessons have nore than two blends. There's only

one, that's Crisco blend's oil that is canola, sunflower, and

soybean.
MS. NEI GHBCRS: Yes, sir.
THE COURT: |Is that right?
But the vegetable oil is solely soybean oil, right?
M5. NEIGHBORS: Yes, sir. That's what the product
says.

THE COURT: So your argunent is now going to be
because he says Crisco, he really nmeans Crisco blends oil and
that that could have up to three different blends in it?

M5. NEI GHBORS: That is one of the argunents.
There's other argunents that apply to the Lanham Act case.

THE COURT: Ckay.

M5. NEIGHBORS: The other thing that 1'd like to

point out is we |ooked at the GC, gas chromat ography, graph
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that we were provided with |late yesterday in this case to
support their position that Crisco Vegetable G| and FireC ean
were not the same except for the fact that if you |l ook at the
two graphs and superinpose them on each other, they're exactly
the same. That's No. 1.

No. 2, the graphs and the, and the infornmation that
was provided don't match.

So our position is that that goes to show that there
is, there is a question here, and that it is a question, and
what we need to do is we need the fornula and --

THE COURT: Why? The formula is only going to show
that it's not the same formula. | nean, that, that is -- you
can't really believe that if you got the fornmula in this case,
that you would then be able to | ook at that fornula and any
product by Crisco or any product by Wsson and say they are the
sanme fornula

M5. NEI GHBORS: What we would be able to say is we
woul d be able to take the formula, which would include the
addi tives and t he suspensions, and factor those out of --

THE COURT: Crisco doesn't have those additives or
suspensions init. | --

M5. NEI GHBORS: M understanding is yeah, they do
have additives. The FDA doesn't require themto |abel them on
the | abel of the bottle, but there are, there are additives and

suspensions to keep it from going rancid.
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THE COURT: Ckay. All right. Wat else?

M5. NEIGHBORS: So our positionis with respect to
the declarations, they' re not 100 percent on point with what is
said. GCenerally, we get what they say. There are
i nconsi stenci es between the declarations that have been
provi ded.

THE COURT: \What, what -- help ne understand what you
t hi nk are inconsistent.

MS. NEI GHBORS: The inconsistency is M. Sugg says he
personal ly provided -- he provided the product to M. Butler
for M. Butler to test and give himfeedback, M. Butler being
a federal agent of the FBI. M. Butler's affidavit says he
provi ded the product to the FBI for the FBI to use.

Now, there's a lot of other statutory issues that I
will not go into right now, but the bottomline is there's an
inpropriety there is a fundanental issue, but on top of that,
it's the fact that Butler says: Oh, | was given a bottle, and
this, you know, the bottle in question wasn't |abel ed as
Fi red ean.

The question becones were any of the other bottles of
product, experinmental products that he was given | abel ed as
FireC ean, and there's, there's no way to tell that based on
that affidavit.

The -- he doesn't -- M. Butler doesn't respond to

Bol and bei ng present when he was provided with the experinental
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sanpl e, al though M. Sugg says he was. The sanple was provided
to the FBI, not to M. Butler. The experinental sanple was not
| abel ed in the sane manner as partially avail able Fired ean.

We understand that, but there was a | abel on the bottle. They
inplied and inferred fromthat statenent there's a |abel on the
bottl e.

What did, what did the | abel say? D d it have a
f or mul a?

THE COURT: Well, he said -- Boland said that he
doesn't know what the fornmula is, right?

M5. NEI GHBORS: He says he doesn't know what the
formula is but --

THE COURT: Well, if there's a |abel on the bottle,
you woul d know what the formula -- if there was a | abel that
said this contains X, X, X, and X, then you woul d know what the
formula is, right?

M5. NEIGHBORS: |If he paid -- if he paid attention to
it. Al he knows is he got handed a bottle of product.

He's unable to tell when M. Sugg told himthat the
experinmental blend was intended to have different
characteristics from fromFireCean. There's no indication
that M. Butler is the contracting officer or the contracting
representative for the FBI, which is who would receive any kind
of product that is being --

THE COURT: That was officially sanctioned for
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testing by the FBI

MS. NEI GHBORS:  Yes.

THE COURT: Okay. But that's not the issue that's in
front of me. The issue that's in front of ne is whether there
were multiple blends -- nultiple fornul ati ons of Fired ean put
in the marketpl ace, not whether he was shopping around, trying
to, you know, inprove his product, letting people test it
either officially or unofficially to see whether this is better
or Wor se.

M5. NEIGHBORS: Right. The question becones and the
guestion still is we don't know that because they -- although
he says, oh, if we had changed the fornula, we woul d have
altered the | abel, M. Sugg says that, he did change the
formula but didn't -- he didn't alter the label. There is no
change to the label as a result of the additive that he put in
2012- 2015, Cctober -- excuse ne, 2000 -- Septenber- Cctober
2012- 2015, |'msorry.

W don't even reference the fact that FireCean is
comng in and asking to swap out a gallon bottle, which was
referenced in nmy brief.

THE COURT: Right.

M5. NEI GHBORS:. They tal k about swapping out a bottle
of product. So are you swapping it for a new, a new version of
this? Nobody's addressed that. That's never been addressed

and never been discussed. So that's with respect to him
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M. Boland doesn't really verify that, the date on
whi ch he was there. He says, oh, | was there a few tines when
he was handi ng out product. There's no specificity to say that
it was that date.

Then it says this particular sanple was not in a
bottle | abeled as FireCd ean, inference being there were other
bottles of sanple that were | abeled -- potentially |abeled as
FireC ean of experinental fornmnula.

The -- now, let's -- | would like to nove on to the
i ssue of the additional information that we obtained when they
finally provided us with discovery. They provided us with sone
docunment s whi ch show - -

THE COURT: Well, let's just go back.

M5. NEIGHBORS: Yes, sir.

THE COURT: As a practical matter, you have the sworn
decl arati on of one of two people in this world who know t he
formula --

MS. NEI GHBORS: Yes, sir.

THE COURT: -- saying: |If | was required to disclose
the blends of the three, three or nore oils that are put
together, it would be one set of blend -- | nean, it would be
one formul a.

Hel p me understand how all of this other stuff that
you've got -- | nean, if | was to order himto provide the

formula, you' re going to get the sane blends, the sane
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conponents of the oils, okay? | nean, you understand that,
right?

M5. NEIGHBORS: Yes, sir. It's -- but the formula --
your formula is not just your blend of oils. Your formula
s --

THE COURT: Well, that's all, that's all you need for
this case.

M5. NEI GHBORS: The formula al so includes your
addi ti ves and your suspensions, because they do affect the
result of any testing that gets done. That's why we're saying
give us the fornula that provides the baseline that we can work
fromto figure out what the results nmean and what the, the
vari ous peaks on GC nass spec or peaks on ESI mass spec nean.

s that an i ssue where we've got an additive
interfering with the oil or masking the oil, or is that -- you
know, these are things that you can rule out.

THE COURT: Ckay. Well, if, if your expert can cone
up with areliable test in a reliable nmanner that shows that
results of Crisco Vegetable G| are exactly the sane as this
Fired ean product, then you're good to go, aren't you?

M5. NEI GHBORS: Yes, sir, but the problemthat we're
having with it is being able to cone up with that reliable test
because we're in the blind. Al it says -- because we don't
have enough information --

THE COURT: You're in the blind with Crisco oil, too.
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| nmean, Crisco's not going to tell you each and every additive
that they have in their product.

M5. NEIGHBORS: No, but they tell us the main
ingredients so we can pull it out fromthere.

THE COURT: Well, the blend, they don't tell you what
percentage the blends are, and the Crisco blend as opposed to
the Crisco Vegetable Q| that you know t hen would be 100
percent of a certain type of oil. | nean, that --

M5. NEI GHBORS: W know what the -- if you're talking

about the bl ends, we know the three oils that we're dealing

wi t h.

THE COURT: Right.

M5. NEIGHBORS: So there's extrapolation that you can
do with the three oils. | know exactly what I'mdealing with

with the three oils. Can | extrapolate fromthat and the, the
data that we obtain through testing what the percentages are?
Yes.

Here I'mflying blind. W knowit's three oils, but
it could be any of three oils that are part of the list of
approxi mately 15 oils.

THE COURT: O it could be 15 oils.

M5. NEIGHBORS: It could be 15 oils, although they
seemto be indicating that it's three. The magi c nunber is
t hr ee.

THE COURT: Well, it has to be at | east three.
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M5. NEIGHBORS: Yes, sir.
THE COURT: |'mnot sure there's anything that woul d
be specific to say that there are only three. | nean, | think

there -- it's conprised of at |east three non-synthetic oils
derived froma plant, vegetable, or fruit. Ckay.

MS. NEI GHBORS: Now, when we | ooked at -- we | ooked
at the GC, gas chromatography information that was provided to
us, the 2012 and the 2015 blends. There -- between 2012, there
are peaks there that are not present in 2015 at all.

Then when we conpared the 2012 GC results to the 2015
and the 2016, 2016 is vastly different than 2015 and 2012.

THE COURT: And vastly different, who says?

M5. NEIGHBORS: If you, if you put all three --

THE COURT: But who -- | nean, you know, who says
that just because a graph is different, that neans it's vastly
different in a significant way relating to this case? | nean,
that, that's the other issue that | don't quite understand, you
know.

And they nmention in their first affidavit in that,
you know, | guess paragraph 9 of Sugg' s declaration says there
are going to be mnor chemcal variations between lots. This
is typical and expected when using biologically based
ingredients. | would expect to see sone variation in Crisco
Vegetable G| as well.

M5. NEIGHBORS: That's the original argunent that we
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made, which we were told was invalid. Now they're nmaking the
same argunent that we made originally, which is one of the
reasons we need the formula, because you've got variations
between the oils thensel ves because it's a biological product.

Again, the formul a provides the baseline. The
formula provides the |evel playing field so we know what oils
we're dealing with, so we can then turn around and do the
experinments and do the testing that needs to be done to be able
to get to a point where we can say yes/no. Yes, it is; no, it
isn't; or there's a problemhere between these two oils that
they are so remarkably simlar, that the question becones
whet her they are, in fact, the sane.

THE COURT: Anything el se?

MS. NEIGHBORS: Wth respect to paragraph 8 of the

affidavit --

THE COURT: \Which affidavit?

MS. NEIGHBORS: M. Sugg's.

THE COURT: Ckay.

MS. NEIGHBORS: It says if conpelled to produce all
versions of the formulation, the plaintiff would still only be

producing a single formul ati on because the fact is there's only
ever been one, and that fornulation does not resenble Crisco
Vegetable G|, which is 100 percent soybean oil

The issue here is this: That's not actually a

factual statenent because they have added additives in 2015.
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So that neans there's not one formula; there's two. The
guestion is were there any other additives added between 2012
and 2015. That question's never been addressed.

All we're saying is give us a |level playing field.
W will take --

THE COURT: Level in what way?

MS. NEI GHBORS: Level --

THE COURT: You have the sane formula of Crisco
Vegetable G|, and so you want to |level the playing field by
now | want the exact formula for FireQd ean?

M5. NEIGHBORS: No, sir. Wuat I'msaying is in
Crisco, I know what the vegetable oil is. | can identify that
veget abl e oil .

Here | can't identify the vegetable oil. It could be

one of a nunber. W can't identify the vegetable oils.

So in order, in order for us to do an
appl es-t o- appl es conpari son, we need to know what we're dealing
with. Al we're saying is give us an opportunity to see what
we're dealing with, see if thisis, in fact, true.

THE COURT: Well, why --

M5. NEIGHBORS: In order to --

THE COURT: Help ne understand why you need to
know -- | nmean, if, in fact, you' re going to take the position
that FireClean in the use in which it is put is the sane as

Crisco or Crisco Vegetable G I, so you would | ook at, | don't
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know, |ubricating factors; you would [ ook at, you know,
viscosity; you would | ook at flash points, those kinds of
things that you woul d be testing product versus product. Wy
isn't that all you really need to know?

M5. NEIGHBORS: To interpret those results, you need
to understand the interplay between the ingredients. So in
order to --

THE COURT: | nean, viscosity is the viscosity. It's
either going to pour or it's not going to pour. You don't need
to know, you know, if you do it at different degrees, you know,
you neasure the viscosity, it's not going to be different if
it's three oils or six oils. It's still going to pour or not
goi ng to pour.

It's going to, you know, catch fire at whatever tine
it's going to catch fire, flash point or whatever, you know, no
matter how many oils are init, so that, that is a data point
that is done by the blends both for Crisco and for FireC ean.

MS. NEI GHBORS: And when we | ook at the information
that we have and the information that they've done the testing
on, there is such a huge simlarity between themthat that's
part of the problem They're not all that different. These
oils are not all that different.

THE COURT: Well, that's -- that can be your argunent
that you make, but, you know, if the oils are not all that

different, then know ng whether it's soybean, canola, and
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sunfl ower, or whether it's avocado and pine nut oil isn't going
to make that nuch difference, is it?

M5. NEIGHBORS: It does nake a difference fromthe
standpoi nt of being able to run the appropriate tests, being
able to conpare themcorrectly, and being able to factor out
the additives and the suspensions so that we know that we're
dealing with the actual oil product, as opposed to dealing with
maski ng that's occurring because of the additives they put in
it.

THE COURT: Well, that -- that's -- the product is
the conbination of all of those things, so when your client
represents that, you know, it's the sane as Crisco, it's -- the
entire product is the same as Crisco, not the oils are the sane
bl end of oils but they' ve added sonething el se that nmakes -- he
says the product is Crisco or Crisco Vegetable G| or PAM or
Wesson.

He doesn't say anything that the, you know,
percentage of oils or the oil base is the same. He says it's
the product, and it doesn't performas well or Crisco does just
as well or save your noney and go buy Crisco.

You know, that's why | don't -- I'"mstill having a
hard tinme understanding why the specific formula, that is,
bl ends of oil, however many, and additives play such a
significant role, and, you know, your expert doesn't really say

that she can't performthese -- can't performvalid tests
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W t hout knowi ng the exact anounts of everything in the product.

M5. NEI GHBORS: Wich -- okay. Taking that argunent,
give us the ingredients. W don't need to know t he
percentages. Gve us the ingredients. W've also asked for
t hat .

We're just not asking for the formula. |If there's --
the concern is that we're going to narrow the magic fornul ation
or the magic m xture of the ingredients, then the, the other
alternative -- the other thing that we were asking for were the
ingredients. Gve us a list of ingredients, additives and
suspensions. Gve us those three things, and we can work from
t here.

THE COURT: All right.

M5. NEI GHBORS: And we did ask for that.

| understand the Court's position on this particul ar
i ssue and where you're coming from [It's a question of we've
asked for information that our expert is telling us this nakes,
this makes it so that | can do what | need to do to be able to
eval uate these products and eval uate the clains that were nade,
and | need to know because | can tell you what -- | can tel
you what Crisco, the blends are, Wsson, the blends are, the
rest of these, PAM the blends are. | can tell you what those
are, because that information is available to ne.

What's not available to ne is the ingredients that

are in this product, and is -- was sone of the ingredients in

Annel i ese J. Thonson OCR- USDC/ EDVA (703)299- 8595




Case 1:16-cv-00293-TSE-JFA Document 239 Filed 11/09/16 Page 32 of 85 PagelD# 3328

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

32
this product a derivative of any of the other ingredients that
we' re working with.

Now, something that -- they talk about the high oleic
acid contact. You -- there are genetically engi neered versions
of canola oil that bring the oleic acid I evel up to above 80.
| can't say that with certainty as to soybean oil because |
haven't found that information at this point, but | can tel
you that these, these oils can be genetically engineered to, to
have certain characteristics and properti es.

THE COURT: Well, the patent -- to fall under a claim
of a patent, you wouldn't have to have that type of oil being
part of the blends. The only thing you have to have is three
vegetabl e oils being distinct fromeach other and each having a
snoke poi nt above 200 degrees Fahrenheit, and the conbi ned
vol une of those three oils has to be at |east 25 percent of the
product that you're selling. So you could do three oils, 75
percent water, and each of the three oils have to have a snoke
poi nt over 200 degrees Fahrenheit.

M5. NEI GHBORS: Ckay. Except for the fact that they
filed -- the patent was rejected, they filed an anendnent --

THE COURT: |I'mjust |ooking at claim1 of the issued
pat ent .

M5. NEIGHBORS: Right. But what I'msaying is claim
1 was nodifi ed.

THE COURT: Huh?
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M5. NEIGHBORS: Cdaiml was nodified. W gave it in
our original, where they tal ked about one of the oils, the
ol eic content was going to be 85, 85 or higher. Anmendnent and
response under 37 CFR -- it's Exhibit 1 to our reply brief in
further support of its first notion to conpel. That was an
amendnent to it and --

THE COURT: Well, is the claimthat's attached to the

patent that's attached to the conplaint not the actual issued

pat ent ?

M5. NEIGHBORS: |It's not been issued. This patent's
not been issued yet. They're still in the patent process.
They' ve got an international, a U S. patent that hasn't -- they
haven't issued it yet. They're still in the investigative
process.

THE COURT: So no patent has been issued, and this is
just the application that was published?

M5. NEI GHBORS: Yes, sir. Because they had an
international and a U S. patent concurrently, so under the
rules, after 18 nonths, both -- the patent application gets
publ i shed because of the fact that you got the international.

And actually, the Patent Ofice chall enges that
there's already a patent out there that does this, and they're
just in the argunent process of distinguishing this patent from
t he other one that exists.

THE COURT: Ckay. Al right. So, so what does that
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get you?
M5. NEIGHBORS: | still think we're in the sane place
that we -- just we need the fornula to be provided to us, or in
the alternative, we'll take the ingredient |ist, an ingredient

list of everything, additives and suspensions, which will allow
our expert to proceed forward and do the testing that she needs
to do to be able to defend this case.

THE COURT: All right, let ne hear fromthe
plaintiff.

Let me -- the trade secret issue | don't need to hear
fromyou-all on. 1've made ny ruling on that, that | do find
it to be a trade secret.

Looki ng through the information that was obtai ned
fromthe FBI, let ne just nmake sure | have an understandi ng of
the history of -- and, you know, the e-mails are not
necessarily in chronol ogical order, so | tried to get a sense.

It appears that in Decenber 2012, there was a neeting
and an agreenment where the FBI at that point decided to put
FireCl ean into service, so there was sone provision of product
of FireCean, of FireCean to the FBlI in Decenber 2012. The
e-mai |l s tal k about, you know, ordered, paynent January 2013,
the order, the paynent, the delivery of that. There was the
e-mails in |ate 2012 about putting it into service and why they
wer e doi ng that.

In March of 2013, that's when you start getting the,
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the e-mai|l about the tackiness issue, right?

M5. HARRIS: | believe there was one at that tine.

THE COURT: (Okay. And that e-mail had to do with the
product that was provided in Decenber or January of 2013, the
actual Fired ean product that was provided.

M5. HARRIS: That was all in regard to actua
Fired ean product, Your Honor.

THE COURT: Ckay. All right, so you've got that.
And then in July of 2013, there's the gallon of FireC ean that

we delivered a couple nonths ago issue, and is this the one in

which they indicate -- let nme, let me nake sure |'ve got this
right, because -- at one point, there is tal king about

swi tching out the bottles -- or switching out the container
that we provided to you earlier, and I, | don't think that has

been addressed as to what that really refers to.

M5. HARRIS: | would be happy to explain that.
FireC ean has always been sold in 2-ounce bottles, and in this
one instance, the FBlI requested FireCean to provide it in
gallons. FireCd ean had never done that before. They were
hesitant to do so, but because they val ued the custoner, they
did so, and for whatever reason, the |arge contai ner was not
anenable to the FireCd ean product, and there were probl ens, we
bel i eve, because we put it in these gallon bottles.

| don't know what caused the problem whether it was

a bottling issue or a chem cal issue, but that was what we were
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eager to replace, and since then, we have not provided it in
gall on bottles, because we were very surprised to hear about
the problem and, and knew that it was because of the way in
whi ch the product was packaged in that unique instance.

So that was all referring to actual Fired ean.

THE COURT: So when you're switching out the
contai ner, you're not tal king about sw tching out the actual
formula of the FireC ean product but only the manner in which
it was packaged?

M5. HARRIS: Yes.

THE COURT: Is that --

M5. HARRI'S: Absol utely.

THE COURT: And then | know there's the
back-and-forth about the e-mail having to do with the, | guess,
experinmental or blend that -- and |I've gotten the affidavit
that you filed this norning --

M5. HARRI'S: Thank you.

THE COURT: ~-- or late last night and the other
affidavits, and so I, | understand what the issue is there.
So you've got that -- that's the August 20 tal king

about the new bl ends, the new fornula. That was the testing.
And then | think fromwhat | can tell, that there was pretty --
there's no other e-mails until they order sonme nore product in
2015, June of 2015 from it | ooks |like maybe Brownell is the

police store or sonmething like that, but let ne ask you this.
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And this is nore of as sonmething to discuss and see if it can't
just help in the issue of you being able to put to rest sone of
t he i ssues here.

The blends oil by Crisco contains according to the
def endant's exhi bit canola, sunflower, and sun beans -- soybean
oil. | would suggest that you consider if possible, wthout
any wai ving of trade secret rights, if thereis, in fact, one
or nore of those oils that is not contained in the FireC ean
product, to provide a stipulation of that.

There is an issue, and, you know, this blend oil --
and | think, you know, obviously, your, your nore direct
argunment are the specific states as to Crisco Vegetable GO 1I,
and there are the pictures of the Crisco Vegetable G| product,
but there are references to Crisco, and there is this Cisco
bl ends that is canola, sunflower, and soybean.

If the client is in a positionto do that and is
willing to do that w thout waiving any trade secret rights of
providing a stipulation that which one or nore of those oils
woul d not be contained in any FireC ean product, that could put
that issue to rest, and at this tine, I'mnot going to order
that the specific fornula be produced.

You know, honestly, |I'mnot sure what Judge Ellis may
end up requiring you to do at sonme point in this case. | nean
if it gets to a dispositive notion issue and he sees all that

the parties are doing at this stage of dancing around, what's
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this, what's that, what's the other, he may, in fact, require
you to do sonething and do it imediately, but 1'mjust putting
you at notice of that.

M5. HARRIS: May | respond to that, Your Honor?

THE COURT: Sure.

M5. HARRIS: CQur position is not that M. Fennel
conpared it to a Crisco blend, and we're not going to be nmaking
that assertion in this case. W are confining our Lanham Act
clains to the statenents that FireOean is Crisco Vegetable
Gl, and there were tinmes when he said Cisco, but our position
will be if you look -- that he was referring to Crisco
Vegetabl e G| because that is what his Facebook page shows.

You can view it all at one tinme. There are nunerous
pictures of Crisco Vegetable G| and nunerous tines when he
said that, and the only, the only scientific evidence that we
are going to be offering is with respect to Crisco Vegetable
O 1l, 100 percent soybean oil. W're not even taking on the
blends in this case. It's --

THE COURT: Well, that's, that's not what your
conpl ai nt says, and that's part of the issue that we have in
this case. Fennell's statenents are literally false, are
literally false by necessary inplication in that they assert
that FireCean is Crisco. That's paragraph 89, subparagraph 1.
It doesn't say that FireCean is Crisco Vegetable GO I.

So your conplaint is broader than what you have | ust
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i ndi cated, and discovery relates to the issues that are raised
in the conplaint. So, you know, either you need to w thdraw
that or specify that -- make it nore specific, because, you
know, there are tinmes throughout your conplaint that you talk
about Crisco and not Crisco Vegetable G| and the statenent
that he made relating to Crisco and not just Crisco Vegetable
al.

M5. HARRIS: | understand that and -- excuse ne for a
nmonent, Your Honor.

Al right. Your Honor, I -- before we take any other
positions, | suppose | would like to consult with nmy client
about the proposal you nade.

THE COURT: Sure. | -- no. But, |I nean, the only
reason |'msuggesting that is because if it is a way to just
make it clear that the blends there don't include one of the
three -- the oils in FireCean don't include one of the three
oils in the Crisco blend, it would, | think, nmake your case a
little bit easier and hopefully would keep you fromhaving to
possibly deal with Judge Ellis when this issue gets in front of
himat some point in this case, and it obviously will at sone
poi nt, but, you know, at this point in tinme, I'm-- you know,
havi ng heard additional argunment, |I'mnot convinced that there
have been any different variations of the product put into the
mar ket pl ace.

So while | understand the argunent, and honestly, if
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| had read what the FBI sent to ne, | would have been confused
about that as well, and | woul d have thought that, you know,
based on those statenents in and of itself, it's a reasonable
interpretation that there had been changes made, and when |
read theminitially when this notion cane in, | certainly had
this inpression.

But havi ng heard the explanation, | accept the
expl anation that he was trying to revise his product, it was
provi ded on an informal basis, not through the comerci al
mar ket pl ace for testing and anal ysis and di scussi on.

And, you know, we now have a sworn statenment under
oath subject to the penalty of perjury that, you know, the
bl ends of the oils -- and, you know, | think it was worded
appropriately carefully to tal k about the blends of the oils
that conprise 99 percent of the product -- that the oil types
and percentages are the same, have been, and continue to be the
same to this point in tinme.

Qobviously, the additives, | mean, there is sone -- |
t hi nk there's been sone discussion that additives have been --
that the other 1 percent or less than 1 percent, there have
been sonme nodifications to that over time, and | think you
expl ained that the last time we were here, that at sone point
intinme, there was either nore additive or less additive or a
new additive or sonething was done.

M5. HARRIS: My | address that briefly?
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THE COURT:  Sure.

M5. HARRIS: The data provided in our sur-reply brief

where -- our expert actually | ooked at three different versions
of -- four different versions of Fired ean, one of them being
post-additive nodification, and he still concluded that they
were -- there are no significant differences between them

| ending further support to the notion that any additive changes
is not going to affect the being able to scientifically
determ ne whether FireCean is or is not Crisco.

THE COURT: Al right. Well, at this point in tine,
|'ve, you know, reaffirmed ny decision on the trade secret.
don't find that there's any new evi dence that various versions
of the FireC ean product were put into the marketpl ace having
to do wth changes in the oil factors, so | don't find that
that evidence is sufficient enough for ne to reconsider ny
earlier ruling or to change nmy earlier ruling, that |I'm denying
the request that the specific fornmula for the product be
disclosed. So I deny the notion for reconsideration. Ckay?

M5. HARRI'S: Your Honor, is that denial wth
prejudice this tinme?

THE COURT: No. No. | nean, she certainly can --
you know, she has the opportunity to appeal ny decision to
Judge Ellis. This is a pretrial nmatter that can be presented
to Judge Ellis as a ruling that he can see whether I'mclearly

erroneous or contrary to law, so, you know, | can't meke the
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final ruling.
| f other evidence cones up and we find out that
M. Sugg was less than truthful in his declaration, |I certainly

woul d reconsi der that and have this, you know, the fornula
produced if there's other information that nay cone up, so, you
know, |I'mnot saying that this is -- things can continue to
come up. So this is ny ruling on this notion today.

M5. HARRIS: Ckay.

THE COURT: Ckay?

M5. HARRI'S: Thank you.

THE COURT: Al right. And actually, just for the
pur poses of keeping the record straight, I"'mgoing to deny the
nmotion to file the sur-reply. | don't think, you know, there
was any good basis to try and put in a sur-reply in this case,
and | didn't need it, didn't look at it, and decided it w thout
taking into consideration the argunents that were contained in
the sur-reply.

| did understand the statenment in M. Sugg's
decl aration that vegetable oils have different, you know,
whatever it was in paragraph 9, that, you know, you may get
different results fromtesting based on different batches of
vegetable oil or different types of oil

So I"'mgoing to deny the notion to file the
sur-reply. 1'mgoing to go ahead and ask that it be renoved

fromthe docket, and that will take care of the notion to sea
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that information as well, so it won't be publicly avail abl e,
okay?

| did look at the declaration fromthe FBI agent, so
| found that to be suppl enental based on what you were saying
you were going to be filing in your other pleadings.

kay. | don't think the case fromJudge Lee is here
yet, so we'll, we'll start in on the notion to conpel now.

MR. DI MURO Judge, before | get to the notion to
conpel, the colloquy with Ms. Harris, as | understand where it
ended up, that we'll consider the suggestion on the
stipulation, and at this juncture, we won't conmt to wthdraw
any clainms, but we will reconsider that.

THE COURT: Yeah. | think there is that issue, and
think Ms. Neighbors is, you know, given the allegations in the
conplaint relate to Crisco, not just Crisco Vegetable G I, and
we now know that there is a Crisco product out there that
contains three different blends of oils --

MR DI MJRO M point being rather than nake a
knee-jerk decision this norning --

THE COURT: No, no. And | prefaced it by discussion
with your client and making sure that, you know, he woul d be
confortable with doing that under the circunstances, but I
think that's -- that could be one way to at |east make any
further argunent you have to make in this case a little bit

easi er.
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MR D MJRO Yes, sir.
THE COURT: Ckay?
MR DiMJRO The -- | have a suggestion on the notion

to conpel --

THE COURT: Ckay.

MR DIMJRO -- to nake it -- to grease the wheels,
so to speak, and nake it easier.

|"ve really broken it down into four thenes, two of
whi ch are general and two are a little nore specific, and
think if we just did it thenme by thene, we would not have to go
itemby item if Your Honor please.

THE COURT: COkay. Well, 1've got, |'ve got mne down
to eight thenmes, but naybe you' ve got a little bit better
approach than | had.

MR DMJIRO Al right. Well, I wll address ny
t henes, and hopefully --

THE COURT: Ckay.

MR DMJIRO -- we'll, we'll overlap at sone point.

Al right, nmy first theme is just a general concern
about objections in answering the discovery, and |I'm not prone
to be redundant, so I'lIl -- or go on at |length, because these
are, | think, rather obvious matters. Al the general
obj ections should be stricken, the 12 that remain for docunent
requests, the 15 for interrogatories, for reasons that are

historic in this court.
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No. 2, the suggestion in the objections that they're
not going to answer a question because the corporation did not
make t he statenent, Fennell nmade the statement, and Fennell is
not the president, is just in our view obfuscation and
silliness because it's a, | think it's a wholly owned conpany,
a one-nenber-owned LLC. He says he's the president on his
Facebook page, they admt he's the president in their answers,
and even if he wasn't the president of the conpany, he is the
face of SST, the corporation. So we, you know, that should be
precluded as a ground for not answering information.

No. 3, there were a nunber of requests in both the
interrogatories and the docunent requests that when they
finally responded, they, they just omtted them They
didn"t --

THE COURT: Well, this was after a consultation that
you-all had and agreenent that you were going to be revising
t hose docunent requests and interrogatories, nodifying them or
revising them so that at the tinme they served these responses,
they still were in the process of preparing their responses to
the revised requests. |Is that it?

MR DI MJRO Part yes, part no. You're correct that
t he neet-and-confer occurred before the -- occurred over the
obj ections before the date the responses were due, but -- and
t he responses cane out on August 26.

On August 17, we sent -- Ms. Harris sent a letter
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indicating the revisions, and then item No. 3, not every one of
the things that were omtted were subject to revision. They
were just subject -- they just omtted the answer.

So -- but | think ny suggestion when | get through
this, this first theme will probably conflate all these issues.

Qur next point is there are no objections |left save
three or four by stipulation. Wen we net and conferred over
the vast array of objections, Ms. Neighbors said, and we
appreciated it, that notw thstandi ng her objections, she's only
going to withhold information or docunents if she specifically
states in the response, "Standing on the objections.”

That only occurred in three or four spots. She
didn't put that stipulation into the interrogatory answers, so
t hat shoul d be done as well.

And then nmy final point on this general theme, she
hasn't identified -- or the defendants have not identified in
response to docunent requests which docunents are responsive to
what document request.

My suggestion on that vast -- that thenme is that we
presently have responses that have scores of objections,
general objections, omtted responses, objections inserted
where she said she's not going to withhold any information on
obj ecti ons.

My suggestion in a perfect world would be to receive

anmended answers that cure these problens, wthdraw the genera
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obj ections, don't stand on the fact that George Fennell may not
be the president of the corporation, take up the objections
where she's not standing on any objections, include the omtted
requests, and let's just get a clean, readable set of
responses, anended responses.

| suspect you' d like to go thene by thene?

THE COURT: Yeah, why don't we go ahead and do that.
That way we can sort of deal with those issues. Al right.

MS. NEI GHBORS: Thank you, Your Honor. First of all
| ast night we provided themw th a |list wherein we categorized
t he docunents that were produced, we indicated what the Bates
nunbers were, and we indicated what responses they corresponded
to.

That included the omtted and -- that included all of
the requests. W didn't Iimt it to just -- so everything
we' ve produced, we've given them an indication of what we
bel i eve that docunent was responsive to or that group of
docunents was responsive to.

THE COURT: Both for interrogatories and docunent

requests? So, like, the Fennell interrogatories, | think

you -- or there were sonme interrogatories that you were sayi ng:
Go | ook at our docunent -- you know, our docunents. You can't
do that.

MS. NEI GHBORS: Understood. And thinking about that,

my thinking was, and I will correct it, is that we gave them
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categories of docunents, and the categories of docunents fit
within the interrogatory responses. So we need to -- we need
to update that, and we need to say these, these categories of
docunents where they already have --

THE COURT: All right.

M5. NEI GHBORS: So -- yes.

THE COURT: Let's just so | don't mss anything, |'m
going to do these in sonewhat ny order, somewhat M. DiMiro's
order.

MS. NEI GHBORS: Ckay.

THE COURT: The general objections, we -- and |, you
know, that is our standard practice is we don't allow general
objections. | think I understand they are often done; but
they're really not allowed other -- and privilege and work
product are not really objections; they're privileges; and so,
you know, they are, you know, when | say |I'mstriking the
general objections, I'mnot striking any clains of work product
or privilege, you know, those are asserted as privil eges and
have to be docunented appropriately; but, you know, the genera
objections are out; and I, | have the understanding that you
wer e respondi ng based on your specific objections, not the
general objections.

MS. NEI GHBCORS: Yes, sir.

THE COURT: But to the extent that anything has been

wi t hhel d either in docunent responses or interrogatory
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responses based solely on general objections and not specific
obj ections, that information has to be produced, okay?

M5. NEIGHBORS: Yes, sir. W've wthheld nothing
based on general objections. They've all been -- we haven't
wi t hhel d anything actually. M statenment to themat the
begi nni ng of the response for requests for production, we cane
to an agreenent that | would put a statenent that if | was
wi t hhol di ng sonet hi ng pursuant to an objection, | would
specifically state it.

THE COURT: Ckay.

MS. NEIGHBORS: That | agreed to do and | did do with
t he response to request for production of docunents. W did
not discuss the interrogatories, but the sane applies to the
interrogatories, but we were happy to put that forward in that
particul ar docunent.

We, we stood on objections as to certain itens only,
and we told them what we were standing on an objection for.

THE COURT: Al right. Well, I'm I'm--

M5. NEI GHBORS: Yes, sir.

THE COURT: -- just making it clear that --

M5. NEI GHBORS:  Yeah.

THE COURT: -- if there were, you ve got to produce

M5. NEI GHBORS: No. Yes, sir.

THE COURT: There aren't so, you know.
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The issue with, you know, statenents and the, you
know, docunents, the docunent responses from SST saying: W
didn't nmake these statenents, that, that -- when you | ook at
what M. Fennell says, you |look at the way that he projects
hinmself to others, he is speaking on behal f of the conpany.

Not only does he, you know, say: | do this for
FireCd ean, or, you know, I, I'mdoing this for Wapon Shield
and the others, but he also says things like, you know. If you
buy, you don't like it, we'll give you your noney back. You
know, that isn't sonebody in a personal capacity. That is
sonmeone who's speaki ng on behal f of the business.

| don't know if it makes any difference. | suspect
any docunents that are within the possession, custody, or
control of SST would be the sane docunents that M. Fennell has
and wi Il be producing, but, you know, to the extent that there
are objections that, you know, we didn't nmake this statenent
ot her than maybe, you know, | know they are not a | ubricant
engi neer, but | think that can be interpreted as any docunents
you have that would support that M. Fennell is a |ubricant
engi neer or sonething |like that, you know, obviously, it could
have been worded -- it could have been individualized a little
bit in the wording of them but | think that the concept that
t hese statenents that were nade by M. Fennell at this point
can't be attributed to SST is not an appropriate approach for

di scovery purposes, and whether you're able to argue |l ater, but
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1 for the purposes of discovery, to the extent SST has any

2 docunents relating to this test, that test, support for this

3 statenent, support for that statenent, you know, those kinds of

4 t hi ngs, then SST needs to produce them

5 M5. NEI GBORS: Yes.
6 THE COURT: Ckay?
7 MS. NEIGHBORS: Yes, sir. Wat w did, and |'ve

8 al ready addressed this --

9 THE COURT: Ckay.

10 M5. NEIGHBORS: -- is we indicated that SST requests
11 for production of docunents, defendant has no docunents

12 responsive to these requests; however, it incorporates by

13 ref erence George Fennell's responses to the corresponding

14 requests.

15 So a lot of the requests were, between the two were

16 the same, so what we're saying is we're just going to

17 i ncor porate what George gave you

18 THE COURT: Ckay. Well, the problemwth that is

19 that SST really probably does have within its possession,

20 custody, or control the docunents that M. Fennell has.

21 M. Fennell is the president of the organization, as you have

22 said in your answer, and the chief technol ogy officer or

23 what ever, an officer of the conpany.

24 You know, there is -- it's a little bit of a stretch

25 to say that the conpany doesn't have access to the information
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of its president and/or chief technol ogy officer, or whatever
his other title is.

MS. NEI GHBORS: Understood. So I'm-- | want to nake

sure that | understand what the Court is asking nme to do.
Rat her than go wth ny reference, go ahead and reproduce all
t hese docunents --

THE COURT: No, no.

M5. NEI GHBORS: Ckay.

THE COURT: And, you know, | just -- the point --

MS. NEI GHBORS: Ckay.

THE COURT: And | think they, they have a valid point
there that, you know, you taking a position that SST doesn't
have any docunents, it doesn't have any information, we didn't
make these statenents, they need to protect thenselves in
maki ng that argunent.

And I"mnot going to require you to produce all these
same docunents that you' ve produced for M. Fennell, but if, in
fact -- you know, I'mnot also finding that your objection,
that SST doesn't have any of these objections is a valid
objection. I'mfinding that SST does have in its possession,
custody, or control, given the statenments as to M. Fennell's
relationship and the statenents and the nethod in which those
statenents that he nade to the public do seemto be related to
the corporate entity, not just in his personal capacity. So,

you know, to the extent that there were any docunents that SST
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has that M. Fennell didn't have, you need to produce those,
okay?

MS. NEI GHBORS: Yes, sir. There are none, and this
is just for the purposes of discovery.

THE COURT: Right. You know --

MS. NEI GHBORS:  Yes.

THE COURT: You know, everything is subject to Judge
Ellis --

MS. NEI GHBORS: Ckay.

THE COURT: -- making his own decisions when the case
gets in front of himon any type of dispositive notion or
trial, okay?

M5. NEI GHBORS:  Ckay.

THE COURT: The ones that were not specifically
addressed in the responses, that is, the ones that were subject
to sone nodification, which was, you know, a nunber of the --
both sets of docunent requests and, | think, three of the
i nterrogatories, have you responded to themyet?

M5. NEIGHBORS: Yes, sir. Wen | did the matrix, |
included themin the matrix, telling themthis responds to
that. So | did not do -- | did not do a formal pleading, which
| will agree to do.

THE COURT: Ckay.

MS. NEI GHBORS: The interrogatories --

THE COURT: You'll need to do that.
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M5. NEIGHBORS: Yes, sir.

THE COURT: Interrogatories 7, 8, and 107

M5. NEIGHBORS: 7 and 10 were anended yesterday
because those were the two | had. |'Il have to | ook at 8
because | thought we responded to that.

THE COURT: | thought 7 -- 7, 8, and 10, you say they
wer e anended yesterday. You filed responses yesterday or --

M5. NEIGHBORS: | actually saw 7 and 10. | m ssed 8.
Sol will tell you 8 has not been addressed, but 7 and 10 has,
and we suppl enented request No. 1, the response to request
No. 1.

THE COURT: Let nme just make sure | didn't -- your,
your responses that are attached to their notion go from®6 to
9, so 7 and 8 are mssing, and 9 to 11, so, you know, | don't
have what 7, 8, and 10 ask for, | don't think. You know,
certainly (inaudible) --

M5. NEI GHBORS: Your Honor, we'll agree --

THE COURT: -- but --
MS. NEIGHBORS: |'ve already done 7. |'ve already
done 10. | will look at 8 and they will get 8.

THE COURT: \What, what was 8, in interrogatory 8?

MR DI MJRO |I'msorry, Judge, our exhibit is the
actual responses.

THE COURT: Right. That's why | was aski ng you,

because | have the exhibit, and | can | ook at that but --
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MR DMJIRO I'mafraid | don't know

THE COURT: Ckay. All right. Well, you do need to
at | east address whatever it is that's in 8 and get thema
response.

M5. NEI GHBORS: We'll address 8.

THE COURT: Ckay? You're not w thhol di ng anyt hi ng
based on the protective order now, is that correct?

M5. NEIGHBORS: No, sir. |It's all been produced.

THE COURT: Ckay. All right. So the Fennel
interrogatories, the not subject to objections, your -- ny
ruling on the general objections applies to the Fennel
interrogatories, not just the docunment requests.

You do need to -- to the extent that you' re providing

addi tional responses in clarification or answers, those woul d
need to be done in a supplenental answer to the interrogatory
and under oath just so everyone's got the protections that
they're entitled to have.

When you refer to docunents, and we've tal ked about
this briefly, rule 33(d)(1) requires you to do that with sone
specificity. The idea that, you know, go |ook at our docunent
production really doesn't cut it. You, you need to be specific
as to which docunents that you say are responsive to those
i nterrogatori es.

And the sane goes with your responses to requests for

production of documents. You indicated you' ve provided them
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with that information --

MS. NEI GHBCORS: Yes, sir.

THE COURT: -- as to the categories of docunents now.

Ckay. So -- and that, you know, you can't expect
themto know whi ch docunents you think relate to certain
topics. You know, just telling themto go fish doesn't
really -- isn't a proper approach. So you have to give them
t hat information.

So | think we've gotten through what | have as your
first phase 1 and several of ny first itens to cover. So --

MR DiMJRO Yes, sir. So ny suggestion, | hope
woul d be the Court's view, that there'd be filed anended
responses to these -- the first set of docunent requests and
the first set of Rogs to M. Fennell, because right now, all we
have -- what we're going to end up with is a hodgepodge of, of

several responses, sone that omt interrogatories and requests,
sone that don't, a matrix that I won't have a witten -- |
don't presently have a witten response to the docunent
requests that is specific.

| would ask that Ms. Nei ghbors agree or Your Honor
direct that anended, clean responses be filed, which include
renovi ng the objections that she's not --

THE COURT: Well, the general objections at |east.

MR. D MJURO The general objections, but also, she

says, "I'"'mnot, I'mnot standing on nmy objections with the
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exception of three or four."

THE COURT: Ckay.

MR D MJRO Yes, we had that discussion. She was
going to put that stipulation in the begi nning of the docunent
requests, | thought the interrogatories, too. She did that.
didn't agree that that was acceptable, but you gotta get
di scovery nmoving in this case.

THE COURT: Al right. WlIl -- and I, | understand
your concern to make sure the record is clean, but, you know,
the real issue is do you have all the docunents that you're
going to get in the first place, and I don't want to nake --
Ms. Neighbors, are you willing to go ahead and just provide a
suppl enent al response?

And obviously, to the extent that you're revising
answers to interrogatories or those kinds of things, providing
the additional information, those are going to have to be
verified, but | assune you ve got your initial responses on
sonme sort of soft copy of that that you can just revise. |Is
t hat sonet hing that you can do so the record is --

MS. NEI GHBORS: Yes, sir, | understand. W can, we
can renove and soft-copy out the general objections, but we did
have specific objections to each of where we did have specific
obj ecti ons.

THE COURT: Right.

M5. NEIGHBORS: What | would ask is that | be all owed
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to keep the specific objection and then provi de whatever the
response is.

THE COURT: Well, the -- if you' ve got specific
obj ections and are w t hhol di ng docunents based on those
speci fic objections, they can remain in there.

MS. NEI GHBORS: Ckay.

THE COURT: |If you have specific objections and
you're not w thhol di ng any docunents based on those specific
obj ections, then, you know, they shouldn't be in there.

M5. NEIGHBORS: My question is this to the Court:
We're still looking for docunents. W're still trying to see
if there's anything else we can find. | don't think there's
going to be anything else, but if the situation occurs where I
find a docunent that would have been subject to that objection
| don't want to waive the right to raise that objection if |
have to do a suppl enment and say, |'mwi thholding the follow ng
document - -

THE COURT: All right.

M5. NEIGHBORS: -- and it falls under an exception.

THE COURT: Wsat, what it would need to say is at the
present time, we are not wi thhol ding any docunents subject to
t hese specific objections.

M5. NEI GHBORS:  Ckay.

THE COURT: If, in fact, we find a docunent that is

being -- that we wi thhold based on the specific objections, we
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wll notify you.

MR DMJRO | will agree to that predicate in her
anended response, and if we -- and she can take the specific
obj ections out w thout prejudice so that we have a nuch --
it's, it's been very difficult to figure out what is in and
what's out.

THE COURT: Well, | nmean -- all right.

MR D MJRO So --

THE COURT: The problemis that if there is a request
that she thinks she may at sonme point in tinme want to assert an
objection, if she finds a docunent that would be subject to it.

MR DIMJRO Very well. | amnore interested in
anended responses that put in the omtted information, give
better answers, are nore specific about what's in or out.

THE COURT: Under st ood.

MR DIMJRO Al right, fair enough.

My second thenme, and | think you touched -- sort of
began to touch upon it, was M. Fennell's interrogatory
answers, | had three concerns there. The statenent, "Subject
to and wi thout waiving the objection,” is always an indicator
of maski ng i nformation.

THE COURT: All right.

MR D MJRO The answer that -- nost of the answers
say, "See all docunents.” You've already said that that's not

accept abl e.
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THE COURT: |'ve taken care of that.

MR DiMJRO And again, | think Ms. Nei ghbors agreed
when she was at the podiumthat she won't wi thhold information
not wi t hst andi ng an obj ection unless she specifically states
that she's doing so.

THE COURT: Doi ng so.

MR D MJRO So that's my second thene.

THE COURT: Well, | think we've taken care of the
second t hene.

MS. NEI GHBORS:  Yes.

THE COURT: Ckay?

Al right, I'"'mgoing to just -- is everybody here for
t he boat people case?

A VOCE | think counsel is on his way.

THE COURT: Al right. W'Il take up the third
t heme, and then we'll hear them

MR D MURO  Fine.

THE COURT: | nean, | think | dealt with your second
area, where he is -- M. Fennell is going to provide
suppl enental responses to the interrogatories that are not
subject to the objections. He's going to identify the
docunents to the extent he hasn't already that are subject to
33(d)(1), and we'll sign themunder oath or provide a
verification for them

MR D MJRO kay. The first and second thene were
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general issues. Now |I'mnoving to the specific categories in

the first wave of discovery. So -- and there's only a couple,
so I'"ll just do themall at once.
Fennell Interrogatory No. 12, identify any person

paid to pronote Wapon Shield, we just need the --

Ms. Neighbors has indicated, | think, in an e-mail or
correspondence that there's none. W just need the answer in
an interrogatory answer.

THE COURT: Yeah. Actually, |I dealt with that, |
t hi nk, when you -- when | indicated that she has been providing
sone additional information, that that additional information
has to be provided (inaudible), so --

MR D MJRO R ght. And the purpose of the
interrogatory is just to find out if people who | obby for
Weapon Shi el d have sonme sort of financial interest in doing so.

Al right. The next specific one is the same request
for production to both SST and Fennell. To SST, it's 17; and
to Fennell, it's 21. M. Fennell states in the denonstration
vi deo that Weapon Shield has no shelf life, and we ask for the
docunents to support, refute, or contradict that contention.
He's obviously making a, a conparison to FireC ean, so we'd
like the information that backs up that contention.

THE COURT: Ckay.

MR, Di MJRO. The next is we request for production 52

to the conpany SST tax returns 2013 to 2015. A Lanham Act
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defendant's profits can be a formof danmages, and in her brief,
Ms. Nei ghbors says that up to 50 percent of the revenue or
profits that SST derives is Wapon Shield. W should be able
to look at the tax returns and not rely on their specific, you
know, they cone out and say X dollars are attributable to
Weapon Shi el d.

THE COURT: Statenents were all made in 2015; is that
correct?

MR DMJIRO |I'msorry?

THE COURT: The statenents that you're conpl ai ni ng of
in the conplaint were made in 20157

MR D MURO  Yes.

THE COURT: So why are you looking for tax returns in
2013 and 20147

MR DIMJRO. | just to -- as you do in a lost profits
case, sonetimes it's helpful to see the historical nunbers to
see if there's been a sudden change in 2015 conpared to '13 and
'14, a change that m ght have been artificially created.

THE COURT: All right.

M5. NEIGHBORS: Wth respect to the no shelf life,
we' ve provided themw th the publicly avail abl e information.
Weapon Shield's formulation is a trade secret, and it is not at
issue in this case. Wether it has a shelf life or not --

THE COURT: They're not asking -- well, you have nade

the issue of it has no shelf |life an issue in the case, so to
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the extent that you have any test results, studies,
docunent ati on that addresses the shelf |ife of Wapon Shield,
and if you have to redact specific formula information, but if
you have sone test, study, report, or whatever that deals with
the shelf life, whether the product decays or | oses properties,
produce it, okay?

You can mark it however you want to mark it under the
ternms of the protective order, but that would need to be
pr oduced.

MS. NEI GHBORS: Ckay.

THE COURT: Wy woul dn't the 2015 tax return be
appropri ate?

M5. NEIGHBORS: Well, actually, there was an error.
| saved sonething when | was preparing the brief, and it didn't
save correctly. The actual nunber is 24 percent or less. W
did provide them-- we actually went so far as to provide them
with a summary from 2013, '14, and '15. So we've already
provided the information that's on the tax return to themfor
t hose three years.

THE COURT: \What, what information?

M5. NEI GHBORS: W provided the sales, the -- all the
deductions, what the, what the -- and what the final profit
was. For -- and the other thing is they don't get everything.
They get what's related to Wapon Shield CLP, not the

conpany -- the conpany does nore than just one product. The
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conpany has a whol e host of products that have nothing to do
wi th weapons and | ubricants for weapons. They have a whol e
line that's railroad. They have a whole line that's
engi ne-rel at ed.

So what our positionis is they're entitled to the
information as it pertains to Wapon Shield. W've already
provided that information to themin the formof the sheet that
we sent themon --

THE COURT: \What is that sheet? | nean, where did
that information cone fronf

M5. NEIGHBORS: That information came fromthe CFO of
t he conpany, and he's an accountant, and he provided it based
on what he had in the tax returns, so it's taken fromthe tax
returns.

THE COURT: Al right. M. D Miro, widen that --
what -- ny understandi ng of what they've done is you' ve got a
conpany that sells many products. They' ve provided you with
the information for three years based on the product sal es of
the product at issue; and | think you woul d agree that the
profits of the conpany isn't what's at stake; it's the profits
fromthe product that would have been a conpeting product with
your client's product. So why isn't that specific information
sufficient for you to come up with your damages anal ysis?

MR D MJRO This has conme in sort of on the eve of

the hearing, so | haven't personally |ooked at it.
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THE COURT: Ckay.

MR. Di MURO But based on what Ms. Neighbors is
saying, certainly we would have the -- should have the
opportunity to validate or verify the nunbers off of the tax
returns. The CFO says it's 24 percent, but the tax return may
say it's sonething else

THE COURT: Well, I -- 1'Il give you an opportunity
to depose the CFOif you want to depose the CFO, | nean, to
find out about those records or have himcertify that the
information is true and correct based on his -- if he's an
accountant, he's got certain professional obligations and
duties.

Yeah, I'mgoing to hold that one in reserve. | nean
| want you to look at the information, if there's sonething
that is specific that you think causes you sone real concerns
about that information, but fromwhat Ms. Nei ghbors has
indicated, it does appear that, you know, they have provi ded
you with sufficient information at this tine to do a damages
analysis as to either their increase in profits or not.

MR D MJRO Yes, sir.

THE COURT: Ckay?

MR DiMJRO | only have one thene left, or do you
want to take the other case, Your Honor?

THE COURT: Let ne just take the other case, give

you-all just a quick breather. |It's a pretty big theme. It
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has to do with the second set of docunent requests -- rather,
t he second set of discovery, right? So we've got a little bit
to deal with on that.

All right, so let's go ahead and call the boat people
case.

MR D MJRO. Judge, is it going to be 5/20/30
m nut es?

THE COURT: It's going to be three to five mnutes at
nmost, very quick. Thank you.

(Recess from11:57 a.m, until 12:06 p.m)

THE COURT: Ckay. So back to the |ast phase for
M. D Miro's argunent.

MR. D MURO Have ny phases -- have our phases
over | apped?

THE COURT: Okay. Well, we'll see.

MR DMJIRO Al right. If I just put on the record
and make a point about the tax returns, obviously, when you
have one conpany providing a nunber of services and products,
you m ght choose -- if it suited your purpose, you m ght choose
to allocate an unfair overhead factor to the Wapon Shield
products. So we would need to verify that as well.

THE COURT: Yeah. And the thing I'mnot sure of is
whet her the -- and | have the sense that we haven't -- you
haven't had an opportunity to study the docunents they've

provi ded you on the damages expert --
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MR D MJRG Right.

THE COURT: -- danmges issue yet.

|"mnot saying | won't order the tax returns at an
earlier time if there's a specific need for tax returns. It
may be that you nmay need sone type of certification or just the
ability to depose the CFO who prepared those docunents to make
sure that the information is correct, but --

MR. Di MJURO Perhaps a short narrative along with the
verified chart just identifying the, the nmethod of operation --

THE COURT: Yeah. So --

MR D MJRO -- would be hel pful.

THE COURT: ~-- at this point intim, I'mgoing to
deny the tax returns without prejudice for you to re-raise it
i f necessary, okay?

MR DIMJRO Al right. And ny |ast phase, Your
Honor, is what | deened or called the second wave of discovery.
That's first Rogs to SST, second Rogs to M. Fennell, second
set of docunent requests, and -- yes.

So ny first point is if you had a chance to | ook at
the, the objections, they are two to three pages per discovery
request. W think they are grossly oppressive and harassi ng,
and it would be a waste of tine and noney, just as I, frankly,
bel i eve nmuch of what |'ve had to do on this notion to conpe
has been a waste of tine and noney, and we've asked you to

strike -- to strike them They're just so far over the top.
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The -- but would you like ne to go specific by
specific?

THE COURT: Well, | nmean, | know you're tal king about
the interrogatories, the objections being too overpowering, |
guess | should say, but there's also the objections as to
whet her the specific information that's being asked for in
i nterrogatories, whether, you know, the personal information --
t hey say that, you know, you have the sanme access to their
"lI'i ke" people as they do, and what are you going to do with the
information even if you got it?

MR DIMJRO. Well, Ms. Harris could speak to it a
little nore directly, but we've tried -- perhaps, frankly, it
woul d be efficient if Ms. Harris could address the issue of the
Facebook page --

THE COURT: Ckay.

MR D MJRO -- and the YouTube video.

It will just be nore efficient.

M5. HARRI'S: Thank you. Your Honor, | know in some
instances, it is possible to view the people who |ike or
subscribe to a page. In this case, we weren't able to see who
i kes -- who, quote-unquote, likes this particular Wb site, a
Facebook page.

| " m happy to work with Ms. Neighbors. |If she wants
to provide ne wwth a link or show ne what to click on, that's

fine. I'musually able to do it, and | wasn't in this case.
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| think that conpanies may be able to hide that
information at their option. M best guess is that perhaps
that was -- that's one of the settings on this page is that the

people who |ike themis not publicly visible. | could be
wrong. That's just ny specul ation because | can't find it
mysel f. And noreover, that -- just because sonething is
publicly available is not a grounds for not producing it.

And as for why do we need to know them there -- many
of themare the people to whomthese statenents were published
W would like the opportunity to at | east know who they are.

W may want to try to interview them find sone of them and
they nmay be relevant to aspects of our case, including
causati on and damages.

THE COURT: Wy, why do you think they would have the
information that you're asking for in interrogatory No. 1 for
anybody who clicks on "like" to the conpany Wb site?

M5. HARRI'S: Because as a conpany, when you have a
Facebook page, you can see everyone who has -- who |ikes your
page.

THE COURT: Right, but that doesn't necessarily tel
you their phone nunber, mailing address.

M5. HARRIS: |If they don't have the information, then
they can't provide it, but if they have it -- for exanple, sone
peopl e have their address on their Facebook profile. [If --

we're not saying they' re obligated to go out and find it, only
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if it's contained wwthin the information that they have.

We, we would be willing to say that their Facebook
user alias is probably sufficient in this case.

THE COURT: And why isn't it limted in tine?
nmean - -

M5. HARRIS: W just want what it is as of the
present day.

THE COURT: Well, it says -- okay. GOkay. So you've

got the Facebook users, you've got the YouTube users as to whom
are the sane information. You just want who they are at the
present time to the information that's avail able.

Is that, is that sonmething that you' ve | ooked to see
if you have public access to or not?

M5. HARRIS: | have, and | can't find that | have
public access to that infornation.

THE COURT: And then the conmuni cati ons nade or
received by Steel Shield that relate -- that refers to content
of the denonstration video. Wy are you asking themto
identify those comrunications?

M5. HARRIS: W would |ike them-- production of them
woul d be sufficient. Wy do we want themat all?

THE COURT: Well, no. | nmean, I'mtrying -- the idea
of asking people to identify comrmunications, I'm-- you know,
you want themto if they have a letter, say a letter from

so-and-so recei ved on such-and-such?
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M5. HARRIS: That or produce it in lieu, but if there
wer e conversations, for exanple, after M. Fennell posted the
video, if, if he spoke about that video with people at his
conpany, we'd like to know if there were conversati ons about
it.

THE COURT: Well, how -- and if you were the
reci pient of that kind of a discovery request, how would you go
about responding to that?

M5. HARRIS: | would ask any representative of the
conpany as well as M. Fennell if they've had oral
conversations with anyone.

THE COURT: And they would say naybe/yes. Tell ne
the specific of those, and what are they going to say?

M5. HARRIS: They would identify -- they would say:
Yes, on one occasion, | recall specifically | spoke with one
person, it was on this date, and we know about it, and we can
pursue it in deposition.

THE COURT: So they're going to recall a specific
di scussion a year ago, right after you posted this video in
June of 2015.

M5. HARRI'S: Your Honor, ny clients renenber certain
conversations that they have that are prominent. | don't think
t hat strains belief.

THE COURT: Ckay. Al right. So in the second

docunent request, you're asking for docunents related to
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friends, FO A requests, Facebook nessages, and the Wapon
Shield coefficient of friction; is that right?

M5. HARRIS: Yes. Relating to the coefficient of
friction, on one occasion, M. Fennell stated that FireC ean
anong ot her products will cause a host of nightmares, including
i ncreased coefficients of friction, so we would |like to know on
what -- what was his basis for that statenment, the inplication
bei ng that Wapon Shield is superior in that regard.

And coefficient, coefficient of friction itself
relates to the assertion that FireCean will gumon a weapon or
in the bottle.

THE COURT: Al right, et me hear from M. Neighbors
on these.

Ckay. The interrogatories first, that is, who |ikes
you.

M5. NEI GHBORS: Your Honor, we have | ooked at it.
Wth respect to M. Fennell's personal page, you can click on

the "like," the little thing where it says "like" for any, any

comruni cation, and you can see a list of nanmes. That's all it

gives you. It doesn't give you any further information other

than a |ist of nanes. These -- all these people Iiked you.
Hs --

THE COURT: Now, anybody can do that or only
M. Fennell can do that?

MS. NEIGHBORS: No, sir, ny understanding is anybody
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can do that as far as M. Fennell's personal page because his
settings are set in that nmanner.

The conpany page, on the other hand, the Steel Shield
and t he Wapon Shield page, we have gone in and tried to | ook
at the likes. The only thing we get is graphical data. It
doesn't tell you who the individuals are. What it gives us is
a graph to say this nunber of people |ooked at it.

It's just very strangely set up because what they
do -- and I, | tried to see if there were any other categories
that you could change it so that you could actually see who are
the likes, and it doesn't let you do that to be able to nove in
to say who were the individuals who liked this particul ar page.

Now -- so fromthat particul ar perspective,

M. Fennell's are available. You can go to any post you want,
| ook at the specific post. And it's not limted to just the,

the page itself. You' re not liking the page itself. You're

i king individual conmunications. So soneone might say -- this
is a way of saying, "l agree with you." So it's a -- and you
click on the "like" button, and it will show you a |ist of
nanes.

THE COURT: |'mnot a Facebook user, but ny

understanding is that if, if you like an entity's Facebook
page, that automatically gives you sone -- or you automatically
start getting information fromthem |[Is that right or not

right?
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M5. NEIGHBORS: |I'mlike you, not a Facebook user.

My understanding is that just because you |i ke sonething
doesn't mean that that -- you're going to start getting

comuni cation fromthem but I'"'m-- 1'd have to |look into that.
| cannot say that with 100 percent certainty.

THE COURT: Well, here's what |'m-- what about the
YouTube? 1Is that different than Facebook?

M5. NEI GHBORS: The YouTube -- when | | ooked at the
YouTube, that one is available publicly. That is on the
Internet. That is not |ike Facebook, which is a controlled
system wherei n you have to be a nenber of Facebook to be able
to even get to George's page.

If you try to get to George's page fromthe regul ar
Internet and type in "CGeorge Fennell Facebook,” it wll bring
it up. You can see the page, but you can't do anything on the
page. It will bring up a white screen and says you either have
to sign in with your information or you have to join to be able
to see the page conpletely and get access to it.

The YouTube, it's out there. |I'mtrying to renenber
the last tinme | clicked on a likes, if | could see whether it's
i ndi vidual nanes, but it only would be nanes. It wouldn't give
me -- or whatever their screen name is or whatever ID they're
using on the, on the Wb. It does not give you nane, address,
phone nunber, or any other information. It just -- it could be

"FireCean Dave.” It wll just say "FireC ean Dave," just to
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use an exanple of a screen nane that you could see. You
woul dn't be able to get any other information about that
particul ar individual.

THE COURT: Do you know how many subscribers there
are to the Weapon Shi el d YouTube channel ?

M5. NEIGHBORS: The -- ny recollection is sonewhere
between 6 and 800. | think it's 600-sonething, 695.

THE COURT: That's to the YouTube channel.

M5. NEIGHBORS: Yes, sir.

THE COURT: | just want to nmake sure we're --

M5. NEI GHBCORS: Just the YouTube channel.

THE COURT: Channel .

M5. NEIGHBORS: And the other thing is with, with
respect to the likes and with respect to your friends, just
because your friends are your friends doesn't nean that they're
going to have read every single comuni cati on you do, because
peopl e, from ny understandi ng of Facebook, you get these
updates. You just, you know, you can read it or you can delete
it. You don't have to read it.

Just because soneone's a friend doesn't nean that
they actually saw the post in question or a post in question or
a particul ar post.

THE COURT: Ckay.

M5. NEIGHBORS: Can | --

THE COURT:  Sure.
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M5. NEIGHBORS: Can | go down the list that they

gave?

THE COURT: Thank you.

MS. NEIGHBORS: As for the FO A requests, we've been
giving themthe FO A responses as |'ve -- we've given themthe
FO A responses we've received. W're still working on a couple
of others, but I've agreed to give themto them | nean, |
don't -- without this docunment production request, we had

al ready agreed, so I'mnot sure what that particular issue is.

THE COURT: Well, probably the issue is that in
response to their request -- | guess you didn't assert an
objection to that so -- okay.

So 4 has to do with the Facebook nessages t hat
menti oned Fired ean.

MS. NEI GHBORS: We al ready produced those in our
document production, the Facebook messages. And what |I'm
tal ki ng about Facebook nessages, Facebook has different
conmponents. You've got the stuff that's on -- that's publicly
available. | can go into soneone's Facebook page and basically
scroll through years' worth of information, and I can see it if
| ma Facebook user. [If |'ve got a Facebook account, | can go
i nto soneone's Facebook account if they' ve made it so that
ot her people can access it and go in and look at all their, al
t heir Facebook posts.

M. Fennell's Facebook posts, personal -- his
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per sonal page has a whol e bunch of stuff about shooting
mat ches. He has information about the Second Amendnent,
politics. He has information about specific shooters, you
know, congratul ations, so-and-so won this week. Ww, you know,
we're really proud of you.

There's all sorts of other stuff. This Facebook page
is not solely devoted to -- he tal ks about his dog, Harley. He
tal ks about all sorts of different things that are going on in
his life.

It's -- it is broader than just Wapon Shield and
di scussi ng Weapon Shield. Does Wapon Shield appear on the
page? Yes, but it has all sorts of other things that are not
related to Weapon Shield. So when you're --

THE COURT: Well, No. 4 asks for Facebook nessages
sent or received on behalf of Wapon Shield that nention
FireClean. So they're only ones that would relate to
Fi red ean.

M5. NEI GHBORS: We've given themfrom Fennell's
Facebook page all the ones that nention FireQ ean, all the
messages -- we pulled them-- we did what they say -- Facebook
tells you to do to pull down the data. W' ve al ready produced
t hat .

Weapon Shield really doesn't get that many posts.
People don't really go to Weapon Shield to | ook for Fired ean

or discuss FireCean. So it's not really discussed.
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Il wll, you know, we'll agree to | ook and see if
there are any posts, but they would be able to get the posts as
wel | because that page is accessible to the, to the Facebook
public.
THE COURT: COkay. Wiat about the issue having to do
with the coefficient of friction? Al docunents reflect the

testing of Weapon Shield for coefficient of friction.

MS. NEIGHBORS: | will have -- these answers aren't
due yet. W're trying to get this set of responses due -- done
as well. M understanding as far as formal testing with

respect to Weapon Shield itself, the stuff that they have from
the coefficient of friction is the denonstration videos that
t hey' ve done, but as far as, you know, doing the math as to
specific coefficient of frictions, I'"mgoing to have to say |
can't say with 100 percent certainty. | don't believe they do,
but I would have to defer to ny client and doubl e-check that
particul ar information.

THE COURT: Al right. Again, let ne just hear from
the plaintiff. The coefficient of friction -- Wapon Shield' s
coefficient of friction, why -- what statenent is there that --
have they ever made a statenent that Wapon Shield' s
coefficient of friction is better or less than FireC ean's
coefficient of friction?

M5. HARRIS: In one of the exhibits to our conpl aint,

they say that FireCd ean causes a host of -- a host of
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ni ght mar es.

THE COURT: COkay. So FireCd ean does.

M5. HARRI'S: Including increased coefficients of
friction by Weapon Shield, or sonething to that effect.

The inplication is that Wapon Shield has better
coefficients of friction. |If the answer is none, then they
shoul d say that. That's okay. But if they have tested Wapon
Shield for coefficient of friction and let's say it didn't test
as well as Fired ean and they've -- now they' ve nade these
statenents knowi ng that they were fal se.

So we'd like to know sinply what was the basis for
saying that, that FireCean -- if FireCean has problens with
its coefficients of friction, inplication being Wapon Shield
IS superior in that property.

THE COURT: Well, there are two parts to that. You
can say they've got problens, but that doesn't necessarily nean
that you don't al so have those sane problens. So where is it
that they say sonmething in conparison that nakes their testing
of the coefficient of friction relevant?

M5. HARRIS: It's Exhibit N "Until you' ve had
soybean oil (FireLube) or Crisco oil (FireC ean) on your gun
| ong enough to experience the nightmares of free radica
pol yneri zation, nolding, increased frictional coefficients on
the netal -to-netal contacts, and a host of other nightnares

whi ch are encountered when using another oil or product wth
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them. . ., you'll think they are doing what the manufacturer
says they're doing. Being in this industry and in specialty
| ubricants for nearly 30 years, | can honestly say that
vegetable oil lubricants are the absol utely poorest exanples of
[ubrication . . .." |If Wapon Shield is not the best product
you' ve ever used or does not live up to every claim | wll
i mredi ately refund your purchase price.

That' s ski ppi ng over sone of the other |anguage in
t hat post.

THE COURT: COkay. So kind of working backwards,
Ms. Nei ghbors, what I'mgoing to have you do is if there are
any, again, tests, reports, studies that deal directly with the
coefficient of friction of Wapon Shield, again, if there's
need to redact information that relates to formnulaic
information or sonething, but if there's a testing and it says
the coefficient of frictionis X or Y, youll need to produce
t hat .

For the, you know, | guess the Facebook nessages to
t he conpany, you know, | do think, you know, even though there
may not be nmany, you need to search them and produce themif
they relate to FireClean. So if they have sone Facebook
nessages.

You' ve agreed to provide the FO A infornmation.

M5. HARRI'S: Your Honor, going back to the Facebook

messages, when Ms. Nei ghbors was tal king, she was referring to
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them as posts, which are different from nessages. A Facebook
message is what is sent through a user's Facebook in-box or
e-mai | account and are not publicly visible. A Facebook post
is sonething that appears on your page that is visible.

And this request No. 4 Facebook nessages seek those
messages that are not, not posts, and Ms. Nei ghbors kept using
the word "posts.” | want to ensure that it's clear what we are
seeki ng.

MS. NEIGHBORS: If | could respond, please?

THE COURT: Ckay.

MS. NEI GHBORS: Wen we produced the Facebook, we
cal |l ed them Facebook conversation posts. It's like IMing,

i nstant nmessagi ng or texting.

THE COURT: All right.

M5. NEIGHBORS: |It's that kind of information, but
we' ve gone through and checked. W will check to see. MW
understanding is that there are none under Wapon Shi el d.
There's nothing under Steel Shield. Neither of themis there
any of that kind of communi cation going on, but we wll
doubl e-check, and we will say none if there are none.

THE COURT: Ckay.

MR. DI MURO Using, |ooking for nessages.

MS. NEI GHBORS:  Yes.

MR D MURO  kay.

THE COURT: All right.
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MS. NEI GHBORS: Wen we're saying that, | nean,
probably coul d have referenced it as | Ms or nessages, but
that's what 13 and 14 are on the matrix. Those are | M.
They' re not posts fromthe Facebook pages. You guys can get
that. It's already there and avail abl e.

THE COURT: The "Ilike" issue, you know, | want
you-all to tal k about having access to that information and
whet her you can get it yourself or whether you have to provide
it to them but to the extent that there is information that's
avail abl e that would give you the subscribers to the YouTube
channel through whatever, | don't know if they have a user nane
or whatever, how you sign up to be a subscriber to a YouTube
channel, but, you know, | think that information, they probably
are entitled to current subscribers. | don't knowif there's a
way to do historical. For our intents and purposes, it would
be current.

The same would go to both the -- having to do with
t he people who are friends and people who like, | guess two
different things. One is to the, to the conpany, you wanted
t hose who |i ke the Wapon Shi el d Facebook page, right? So --
and to the extent that you have, you know, a Facebook user nane
or can access that information, either you need to access it,
downl oad it, and provide a copy, or tell them how they can
access it and get it thensel ves and nake sure that they're

avail able to do that.
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Ckay? | think that waps -- and the interrogatories,
you know, that's -- to the extent you can provide a list with
that information, provide a list with the information. | don't
t hi nk you necessarily have to provide it in the answer to an
interrogatory form but you' ve got to say, you know, see
attached list that contains that information that was
pr esent ed.

Okay. Anything el se today?

MR DI MJRO The only thing I saw on ny |ist was
communi cations referring to the content of the denonstration
video. | didn't cross that off.

THE COURT: Yeah. Yeah. |It's relevant information
whet her you can -- you know, if you've got any docunents,
produce the docunents. |f anybody has any recol |l ecti ons of
speci fic conversations having to do with the content, then at
| east identify the participants and what they can recall the
conversation said. Ckay?

MR DI MJRO That's everything on ny list, Judge.

THE COURT: COkay. | know the parties have asked for
fees, and everybody is asking for fees for both issues. You
know, this is a case in which --

MR DMJRO If I mght, Judge, we had to file the
notion. You' ve seen the paperwork trying to neet and confer
and try to get these objections wthdrawn, and then we don't

get answers until after our notion is filed, and still getting
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stuff last night. | nean, it's cost a |ot of noney.
THE COURT: Yeah. Well, you brought the case.
You're pursuing the case. It's going to be a
difficult-litigated case. | think each party has been taking

sone pretty strident positions in this case, so at this point
intime, I'"'mnot going to award costs on any of the various
notions that |1've heard to date.

You know, you-all have got to try to find a way to
get to the heart of the issue in this case and not spend a | ot
of tinme dealing with peripheral matters and attacks on each
other in the pleadings. You know, it's not going to get you
anywhere other than continuing that approach further on, and
then it's going to just nmake it inpossible for you-all to
represent your clients well.

And representing your clients well isn't making a big
argunment and calling the other side names. It's counseling
themas to how they should get the case resolved and focusing
on the issues, and if you can't resol ve them yoursel ves, then
getting them presented to the -- a decision-nmaker to do that as
qui ckly and as inexpensively as possible so that you can get a
resol uti on and nove on.

So -- all right. So I'mdenying any request for

sanctions in this case. | think the parties have to the extent
for the nost part made -- there has been -- | didn't fully
grant the notion to conpel. There were sone issues that were

Annel i ese J. Thonson OCR- USDC/ EDVA (703)299- 8595




Case 1:16-cv-00293-TSE-JFA Document 239 Filed 11/09/16 Page 85 of 85 PagelD# 3381

85
1 rai sed, and the objections that | found to be adequately

2 raised, | think they were nade in good faith.

3 You know, obviously, | think three pages of

4 objections in the interrogatories is a little hard to swall ow,

5 and | suspect upon reflection, you wouldn't be doing that

6 again, or | hope not, but at this point in tine, |I'mnot going

7 to award sanctions, okay? Thank you. O costs.

8 Court will be adjourned.

9 (Which were all the proceedings

10 had at this tine.)

11
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14 the official electronic sound recording of the proceedings in
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